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Executive summary

Context

Changes to the Victorian Planning Provisions on the 18" October 2006 require a
planning permit be obtained for all new gaming machines in the State of Victoria.
This document provides a planning framework and the strategic justification for a
local planning policy for Mansfield Shire Council, as it relates to applications for the
installation or use of Electronic Gaming Machines (EGMs) in the municipality.

Gaming is a legitimate activity in Victoria and for the majority of gamblers gaming is
a source of recreation. However, it is recognised that gaming can have serious
detrimental implications for a small but significant proportion of gamblers.

Legislation

The legislative provisions governing the conduct of gaming are set out in a range of
legislation, the most pertinent being the Gambling Regulation Act 2003 and the
Planning and Environment Act 1987.

The main objective of the Gambling Regulation Act is to foster responsible
gambling in order to minimise harm caused by problem gambling and to
accommodate those who gamble without harming themselves or others.

There is limited legislative clarity or guidelines for what constitutes an appropriate
location for a gaming venue; however, the proposed location of gaming venues
and machines must be in accordance with the planning objectives for Victoria as
set out in the Planning and Environment Act 1987. Any development should
consider the social, environmental and economic impacts to ensure it will produce
net community benefit and sustainable development.

The regulation of gaming is also influenced by State and local policy positions on
gaming. A review of State and Mansfield Shire policies has informed locational
principles for gaming venues in the municipality.

Gaming in Victoria

In 2010, the State of Victoria had 29,272 EGMs in 515 venues, resulting in an
overall density of 6.4 machines per 1000 adult population. Average annual
expenditure on gaming machines per adult in Victoria was $663. There are 20
regions across Victoria capped at 10 machines per 1000 adults or the current level,
whichever is the lower. Moreover, on 19 June 2009 a Ministerial order was issued
stating that all municipal areas are to have a maximum permissible number of
gaming machines equivalent to ten gaming machines per thousand adults.
Excluded from this requirement are the precincts of Melbourne central business
district, Docklands and Southbank within the City of Melbourne and areas already
covered by a Regional Cap.
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Mansfield Shire Council Context

Mansfield Shire comprises numerous small settlements and one major service
centre at Mansfield. The Shire has one gaming venue containing 29 EGMs,
resulting in an overall density of 4.7 per 1000 adult population in 2009. Average
annual expenditure on gaming machines per adult in Mansfield Shire in 2009 was
$272, although the VCGR estimate a substantial proportion of this relates to visitor
spending. Parts of the Shire exhibit signs of relative disadvantage, particularly to
the south and in parts of Mansfield township.

Socio-Economic Implications — Research Findings

Research has identified that disadvantaged communities are more vulnerable to
the negative impacts of gaming. The tension that exists within gaming is that whilst
it is a legitimate, and for many enjoyable, form of entertainment, any policy must
address the community concerns regarding problem gambling that is evident in the
research.

Whilst there is no simple causal relationship between problem gambling and
gaming venue locations, there are a number of features that can make an
individual and the wider community more vulnerable to the harm caused by
gaming. These include accessibility, socio-economic disadvantage, persons with
depression or disabilities and social context. The main trigger for the problems of
most problem gambilers is financial loss which has a range of social and personal
repercussions for the gambler, their family and the wider community.

A complex relationship also exists surrounding issues of accessibility and location
of gaming venues. At a macro level there appear to be clear links between
accessibility to gaming and levels of problem gambling. Local level accessibility
issues appear to be more complex, however various studies examining proximity
and gambling behaviour are suggestive of there being a relationship between the
two and that reductions in accessibility may reduce habitual and impulsive
gambling behaviour.

Socio-Economic Implications — Planning Considerations

State planning policy indicates that entertainment uses should be located in
accessible areas like activity centres to promote sustainable development.
However, the Victoria Planning Provisions also allow a planning scheme to prohibit
the locating of gaming venues in strip shopping centres and shopping complexes,
which are the uses at the heart of most activity centres.

To resolve these conflicting planning issues and achieve a net community benefit,
gaming venues should have the attributes of ‘destination gaming’, but embody
principles of sustainable development. Gaming venues should therefore generally
be located where they are accessible to persons in key population centres, but not
convenient to the retail or community hubs to minimise impulse gambling
opportunities. Gaming venues should also be located away from vulnerable
communities.
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Locational Principles for Gaming

Consideration of the legislative framework surrounding the location of gaming
venues, when balanced with the key socio-economic and planning issues, has
culminated in the development of a set of locational principles for gaming venues in
Mansfield Shire. These principles are as follows:

Primary location criteria

Macro locational attributes

1. Gaming machines should not be located in towns which function as small
urban settlements with a limited service role to a small population catchment.

2. Gaming machines should be located in urban centres which can
accommodate additional gaming because:

a. residents also have a choice of other types of non-gaming
entertainment and recreation facilities in the local area, particularly
alternative clubs or hotels; and

b. there are limited existing gaming opportunities for residents, or
identified future residential growth capacity.

3. Gaming machines can be located in areas remote from urban centres if
associated with a use predominantly providing services to visitors of the Shire,
or a sports and recreation club with an extensive land holding.

Vulnerable communities
4. Gaming machines should not locate proximate to areas of relative socio-
economic disadvantage.

Net community benefit
5. Proposals should demonstrate that the provision of gaming machines in a
particular location will achieve a net community benefit.

Detailed location criteria

Minimising convenience

6. Proposals for gaming machines should be able to demonstrate that the
chosen location could reasonably be perceived as a destination in its own
right. This would be achieved by gaming machines and associated uses being
separated from shops and major community facilities involving a high
concentration of people undertaking daily activities.

Compatibility with surrounds

7. The location and operations of gaming venues and any associated recreation
and entertainment facilities should not be incompatible with the predominant
surrounding land use.

Venue attributes
8. ltis preferred that gaming machines are located in venues which:
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— Have a range of other entertainment and leisure options;

— Make non-gaming social and recreational activities the primary purpose
of the venue; and

—  Limit their hours of operation.

Policy and Planning Scheme Recommendations

— Consider preparing a Council responsible gaming policy which sets out
Council’s position and strategies in relation to gaming issues not addressed by
the planning system.

— Include references to gaming in the Municipal Strategic Statement.

— Insert a new local planning policy to assist in decision making on gaming
machines based on the principles outlined above.

— Prohibit gaming machines in Mansfield's strip shopping centre and other strip
shopping centres that may emerge over time.
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Introduction

In October 2006 the State Government of Victoria introduced amendments to the
Victorian Planning Provisions which gave Councils decision making power over the
location of electronic gaming machines (EGMs). Clause 52.28 ‘Gaming’ was
amended (State Amendment VC39) to require a planning permit be obtained for all
gaming machines. Previous as-of-right provisions for the installation of gaming
machines were removed.

This document provides the strategic justification for a Gambling Planning
Framework to provide the opportunity for Mansfield Shire Council to respond to
gambling as a planning concern. By increasing the planning control over gaming,
Councils are able to influence the location of gaming machines and give
consideration to the social and economic effects of new gaming machines.

Gaming is a legitimate activity in Victoria and for the majority of gamblers gaming is
a source of recreation. However, gambling has serious detrimental consequences
for a small but significant proportion of gamblers. Local government has a
responsibility to ensure that their policies mitigate the impacts on the community
and increase the benefits of gaming.

In February 2010 the Mansfield Shire Council engaged CPG to develop a
Gambling Planning Frameworks for the municipality. This document provides an
evidence base for a Gaming Policy suitable for inclusion within the Mansfield
Planning Scheme. Section 8 of this document provides a draft policy suitable for
inclusion into the planning scheme.

The methodology relied upon in preparing this policy is detailed in Attachment 1.
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The Legislative Context to Gaming

This section provides the legislative context for gaming in Victoria. It discusses
gaming as it relates to gambling and planning legislation at a State and local level.
The legislation and subordinate legislation discussed in this section sets the
context in which decisions on the locations of gaming machines and gaming
venues can be made. Operational provisions are not discussed in detail in this
report.

The provisions governing the conduct of gaming are set out in the following
legislation:

— Gambling Regulation Act 2003

— Planning and Environment Act 1987

— Local Government Act 1989

— Casino Control Act 1991

— Casino (Management Agreement) Act 1993

— Liquor Control Reform Act 1998

— Statutory Rules and Directions:

— Ministerial Direction No. S277 18 October 2006

— Ministerial Direction No. S124 Thursday 26 June 2003
— VCGR Determination No. S 318 Monday 11 December
— Gambling Regulation Regulations 2005

— Gambling Regulation (Signage) Regulations 2005

— Gambling Regulation (Infringements Offences) 2006

The Regulation of Gaming in Victoria

In 1991 the Victorian Parliament passed legislation enabling the introduction of
electronic gaming machines (EGMs) into hotels and licensed clubs (under the

Gaming Machine Control Act 1991). Melbourne’s Crown Casino opened on 30
June 1994.

The Gambling Regulation Act 2003 (‘the Gambling Act’) re-enacts and consolidates
various laws relating to gambling in Victoria and establishes various powers and
authorities on gambling.

The main objectives of the Gambling Act (under Section 1.1(2)) are:
(a) to foster responsible gambling in order to -
(i) minimise harm caused by problem gambling; and
(i) accommodate those who gamble without harming themselves or
others;
® to promote tourism, employment and economic development generally in the
State.
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The Act identifies that gambling has both positive and negative impacts on the
community. The challenge for managing gaming is to produce a balanced outcome
by enabling gaming as a form of recreation while minimising the harm caused by
problem gambling.

The Gambling Act states that premises suitable for gambling in Victoria must have
one of the following licenses:

— apub license
— aclub license
— aracing club license

Therefore, appropriate venues for gaming are decided jointly by the Director of
Liquor Licensing under the Liquor Control Reform Act 1998 and the Victorian
Commission for Gambling Regulation.

The Gambling Act established the Victorian Commission for Gambling Regulation
(VCGR) (under Section 1.1 (3) (j)) to oversee the conduct of gambling in Victoria
and gives it the power to grant or refuse an application for a gambling license.
Approval is given to a premise for gaming under Division 2, Part 3, and Chapter 3
of the Act.

Pursuant to Sections 3.3.6 and 3.4.19 of the Gambling Act, Council (as the
“relevant responsible authority”) may make a submission to the VCGR on a gaming
application and should address the social and economic impact of the proposed
application on community wellbeing and on surrounding municipal districts.

The Gambling Act gives power to the Minister to give Directions to the VCGR on
requirements for gaming machines which are set out in Section 3.2.3. Such matters
include:

— the maximum permissible number of gaming machines available for gaming in
the State;

— the maximum permissible number of gaming machines available for gaming in
any approved venue in the State or a specified part of the State;

— the proportion to be located outside the Melbourne Statistical Division;

— the proportion of machines to be placed in premises with a pub license, club
license or racing club license.

Section 3.2.4 of the Gambling Act further sets out the ministerial powers to
determine regional areas and the regional limits permissible within them.

Taxation of gaming revenue is set out in Section 3.6.6 of the Gambling Act. A
venue operator of an approved venue with a pub license must pay to the
Commission 8.33% of total daily net cash balances, to be paid into the
Consolidated Fund (Community Support Fund).

Each financial year, approved club venues who received gaming revenue over that
year are required to submit a Community Benefit Statement under section 3.6.9,
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which must state the percentage of gaming revenue applied for community
purpose. Under the Act ‘community purpose’ is defined as an activity determined
by the Minister under section 3.6.9(3). Refer to Attachment 2 for a copy of the
recently released details of a new Ministerial Direction on the activities that
constitute community purpose.

Section 11.2.1 of the Act sets out the regulations put in place by the Act. The
objective of these regulations is to provide for matters relating to gaming machines
and other matters that are authorised or required to be prescribed by the Gambling
Act including display of time of day, lighting and external views, printed and
electronic information and loyalty schemes. These matters are controlled under the
Gambling Regulation Regulations 2005.

Planning

The Planning and Environment Act 1987 (the P&E Act) establishes a framework for
planning the use, development and protection of land in Victoria in the present and
long-term interests of all Victorians. The P&E Act establishes the content and
regulation of planning schemes in Victoria and recognises the legal power of
authority over various issues covered by the Act.

The most pertinent objectives in Section 4(1) of the P&E Act with regard to the
regulation of gaming machines and gaming venues are:

— (a) to provide for the fair, orderly, economic and sustainable use, and
development of land;

— (c) to secure a pleasant, efficient, safe working living and recreational
environment for all Victorians and visitors to Victoria;

— (g) to balance the present and future interests of all Victorians.

In addition to these objectives, Section 4(2) (d) requires that consideration be given
to the social and economic impact of the use and development of land.

Section 60 of the P&E Act sets out the matters a responsible authority must
consider before deciding on a planning application. These include the relevant
planning scheme and the objectives of planning in Victoria. Before deciding on an
application the responsible authority may consider any significant social and
economic effects of the use or development for which the application is made.

The P&E Act gives Council, as the responsible authority, the power to grant or
refuse a planning permit for the installation or use of a gaming machine. A planning
scheme may set out policies and specific objectives under section 6(2) (a) without
limiting the relevant State policy. A planning scheme may also regulate or prohibit
the use or development of any land under Section 6(2) (b).

Subordinate Legislation and Directions

The legislative context is complemented by the following relevant directions and
subordinate legislation:
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Directions and Subordinate Legislation

— Ministerial Direction
— Victorian Government Gazette — No. S123 2 May 2008

— Sets out key parameters for the maximum permissible number of gaming
machines available for gaming in Victoria and operational controls

— VCGR Determination
— Victorian Government Gazette - No. S 318 Monday 11 December 2006
— Permissible number of gaming machines in capped areas in Victoria

— Ministerial Determination

— Ministerial Direction S 69 (March 2008) on Community Purpose sets out
what clubs can claim as community benefit in a community benefit statement
(see Attachment 2)

— Gambling Regulation Regulations 2005
— Gambling Regulation (Signage) Regulations 2005
— Gambling Regulation (Infringements Offences) 2006

Planning Schemes

The location of gaming machines is further guided by the following provisions
across Victoria.

State Policy and Provisions
The removal of former Clause 19.02 on gaming in October 2006 means there is no
State policy for the regulation of gaming in planning schemes throughout Victoria.

The use of land for the purposes of gaming, like other land uses, is regulated by
the State policies set out at Clauses 10-19 of the VPPs. These policies must be
taken into account when making a decision under the planning scheme. Those
policies that are relevant to the location of gaming machines in Victoria relate to the
following key themes:

Net Community Benefit and Sustainable Development

Clause 11.02 The goal of the State Planning Policy Framework seeks to
ensure the objectives of planning in Victoria are fostered
through appropriate land use and development planning
policies and practices which integrate relevant environmental,
social and economic factors in the interests of net community
benefit and sustainable development.

Entertainment and Recreation

Clause 12.06-2 Increase access to the arts, recreational and other cultural
facilities.
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The objective of this clause is to ensure a sufficient supply of
land is available for residential, commercial, industrial,
recreational, institutional and other public uses.

Activity Centres and Sustainable Transport

Clause 12.01-2

Clause 17.01

Gaming
Clause 52.28

Clause 52.28-1

Clause 52.28-4

Clause 52.28-6

page 15

Develop a network of activity centres that are the focus for
business, shopping, working, leisure and community facilities.
Ensure activity centres are developed in such a way that
reduces the number of private motorised trips by concentration
of activities that generate high numbers of trips in highly
accessible locations.

The objective of this clause is to encourage the concentrating
of major retail, commercial, administrative, entertainment and
cultural developments into activity centres (including strip
shopping centres) which provide a variety of land uses and are
highly accessible to the community.

Under this provision, a planning permit is required to install or
use gaming machines. This provision was introduced in
October 2006 as part of the State Amendment VC39 and is
reproduced in Attachment 3. It creates a discretion which a
local policy will inform.

The purpose of this Clause is:

e  To ensure that gaming machines are situated on
appropriate locations and premises;

e  To ensure the social and economic impacts of the location
of gaming machines are considered; and

e  To prohibit gaming machines in specified shopping
complexes and strip shopping centres.

A strip shopping centre is defined as an area that meets all of
the following requirements:

. it is zoned for business use;

e it consists of at least two separate buildings on at least two
separate and adjoining lots;

e jtis an area in which a significant proportion of the
buildings are shops; and

e jtis an area in which a significant proportion of the lots
abut a road accessible to the public generally.

The decision guidelines state that before deciding on an
application a responsible authority must consider:
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e  The State Planning Policy Framework and the Local
Planning Policy Framework, including the Municipal
Strategic Statement and local planning policies.

e  The compatibility of the proposal with adjoining and nearby
land uses.

e  The capability of the site to accommodate the proposal.

o  Whether the gaming premises provides a full range of hotel
facilities or services to patrons or a full range of club
facilities or services to members and patrons.

Prohibited gaming areas

Schedules Local schedules to Clause 52.28 potentially allow Council to
specify local shopping complexes and strip shopping areas
where gaming is prohibited. There are no prohibited shopping
complexes and strip shopping centres specified in the
schedules in the Mansfield Planning Scheme.

State Government Policy Position

Taking Action on Problem Gambling: A strategy for combating problem gambling in
Victoria (2006) is the State Government’s 5 year strategy on problem gambling. It
was published concurrently with Amendment VC39. The Taking Action on Problem
Gambling strategy sets out a number of major initiatives and actions to be taken by
Government including:

— Reviewing and extending regional caps to 19 regions (at 10 machines per
thousand adults);

— Introducing a maximum EGM density of 10 machines per thousand adults by
2010;

— Researching the community benefit of “destination gambling”;

— Amending the VPPs to require a planning permit for the establishment of
gaming venues.

The fourth action area of this strategy is entitled Protecting Vulnerable
Communities which sets out the Government’s position on locating gaming
machines in areas of relative socio-economic disadvantage. These areas are
considered to be particularly at risk from the harms associated with problem
gambling, to illustrate:
Government is committed to “effectively managing the distribution of gaming
opportunities to better protect the communities most at risk from problem
gambling” including the expanded regional caps.

The Strategy commits to further investigation of whether destination gaming can
deliver community benefit to Victoria. The defining feature of the destination
gaming model is provision of fewer but larger venues, in order to increase travel
distances and reduce convenience. In addition, under the destination gaming
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model, venues are located away from areas where people congregate to reduce
the incidence of enticement.

In the Strategy, destination gambling is described as:
a style of gambling that encourages pre-determined decisions to gamble
(Taking Action on Problem Gambling, 2006)

Since the development of this initial strategy the Department of Justice has
conducted an analysis of destination gaming and its benefits for Victoria. The State
Government’s review of destination style gaming recommended that this model not
be pursued in Victoria at this time. It found that in the short term destination gaming
could increase problem gambling harm, although in the longer term it may reduce
harm by providing a barrier to impulsive gambling behaviour. Furthermore, it was
noted that given that more factors than just convenient accessibility contribute to
problem gambling, this limits the benefits of pursuing a destination gaming model.
(Department of Justice, 2008).

Although DoJ concluded that wholesale restructuring of the spatial characteristics
of supply of gaming opportunities is not desirable, the review indicates that where
new gaming venues can be developed in a manner consistent with the destination
gaming model, this will contribute to mitigating potential harms associated with
problem gambling. As a result, it is still appropriate that the principles of destination
gaming be considered as a way to reduce the convenience of gaming opportunities
and thereby mitigate potential harms.

New gaming arrangements

Victoria has recently changed from a duopoly gaming operator system to a venue
operator system. Under the new system, gaming venues acquire entitlements to
operate an EGM. These entitlements can only be activated by a licensed venue
operator, in a licensed venue. Moreover, all venues are required to obtain planning
approval for their venue from a local Council. A number of points to note about the
new system are:

— The State allocated gaming machine entitlements to approved venue operators
through a competitive bidding process (auction).

— A gaming machine entitlement authorises the approved venue operator to
possess and operate a gaming machine.

— The number of EGMs available for purchase through the auction process did
not exceed the cap level for each LGA.

— The VCGR will continue to approve and regulate venue operator licences.
— Gaming machine entitlements are valid for 10 years from 2012.

— Venue operators are able to transfer gaming machine entitlements to other
licensed venue operators (eg machines could be transferred to and from Mt
Buller), however the normal permit and licensing approvals processes and
municipal caps still apply
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the range of recreational and entertainment opportunities within the local
community and may provide the community with services.

However, the large losses of problem gamblers (the precipitating factor for many
of the problems they face) and the associated social costs of their problems -
significantly reduce the net benefits of gambling. The adverse consequences
which can result from problem gambling include:

— relationship breakdown
— lowered productivity and job loss

— depression and anxiety — although some may be depressed before their
problems develop, gambling can exacerbate pre-existing conditions

— suicides
— crime (gambling is one of the most common single motivations for fraud).

Adverse consequences such as those listed above, result from EGM play more
commonly than other forms of gambling and produce very high social costs for
society. At the time of the 1999 study the Commission estimated that the social
costs associated with gambling were large, worth somewhere between $1.8 billion
and $5.6 billion. On the basis of the above estimates, the Commission concluded
the net social benefit of gambling in Australia is worth between a net cost of $1.2
billion and a net benefit of $2.6 billion. Moreover, the global estimate hides
differences in the distribution of benefits and costs between different gambling
modes and different regions. Closer inspection of the data shows that EGM
gaming performs comparatively poorly in terms of delivering a net benefit to
society. Moreover, the net benefit of gaming is likely to vary between different
areas depending on local area characteristics, with some areas potentially fairing
better or worse than is implied by the average figures.

Table 14-4: Consumer benefits, Social Costs and Net Impacts of Gambling
by Mode

Mode Net Consumer benefit Net Social Costs ($ Net Benefit ($ Million)*
($ Million) Million)

Wagering 629 - 885 267 - 830 (201) - 617

Lotteries 1,232 - 1,498 34 - 106 1,126 - 1,464

Scratchies 219 - 266 24-74 145 - 243

EGMs 1,617 - 2,491 1,369 - 4,250 (2,624) - 1,122

Casino Gambling 581-771 48-150 431 -723

Other 103-184 57-176 (73) - 127

All Gambling 4,365 - 6,076 1,800 - 5,856 (1,221) — 4,277

Source: PC 1999; * Figures in Brackets represent a loss
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Venue Type

Hotel gaming machines earn approximately twice the amount of club machines in
Victoria (revenue per machine) (Livingstone 2006; Market Solutions 1999) This,
plus the general perception that clubs are more likely to produce community
benefit as a result of their nature as sporting and charity-based clubs; has lead to
the ministerial direction on a split between hotel and club venues at 50% for each.
There is minimal evidence of the reason people spend more on hotel than club
machines; however, the Livingstone report (2006) attempts to assess the reasons
for this anomaly. It suggests that the club environment may deter heavy gamblers
because of their relatively small numbers of machines and a lack of anonymity,
and due to the clubs’ role as a social, sporting or charity club. Large hotel venues
may be more likely to have ‘high-risk’ characteristics such as, “higher numbers of
EGMs, high activity levels, a substantial degree of anonymity, gambling as a
major or primary business focus, more limited social purposes and extended
operating hours”. (Livingstone 2006) Therefore, it is likely that size of a venue
plays as much a part as type of venue.

Whilst this research is not substantial, there is a preference amongst many
communities and local governments to favour the installation of gaming machines
in clubs rather than hotels based on expenditure rates.

Community Return (CSF & CBS)

In Victoria, under the Gambling Regulations Act 2003, net gaming revenues from
hotels with gaming machines are subject to an additional tax of 8.3 per cent. The
additional tax payable by hotels does not apply to club venues provided clubs
make a community benefit contribution of at least 8.3 per cent of their net gaming
revenues.

The additional tax payed by clubs is directed to the Community Support Fund
(CSF) whereas club must produce a Community Benefit Statement (CBS)
outlining how they have made their community benefit contribution. Purposes and
activities that constitute “community purpose” in the CBS are defined by the
Minister for Gambling and are relatively broad. Ministerial Direction S 3.6.9 (3)
(March 2008) defines three classes of purposes and activities: Direct community
benefits, Indirect community benefits and Miscellaneous. The division of
community purposes allows different emphasis to be placed on different claimed
benefits. A venue operator may claim up to:

— 100 per cent of revenue applied to a Class A purpose or activity

— For revenue applied to Class B purposes or activities, an amount equal to the
proportion of non-gaming revenue to the club’s total revenue

— 100 per cent of revenue applied to a Class C purpose or activity.
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A number of commentators have expressed dissatisfaction with the current
system, in particular the nature of the community benefits claimed by clubs on
their community benefit statements. This dissatisfaction arises due to the fact that
much of what is claimed as a community benefit by clubs is beneficial for club
members only. In the view of the Local Government Working Group on Gaming
(LGWGOG).

Clubs with gaming machines already enjoy a significant economic
advantage over non-gaming clubs. Excluding the 8.3% of net
gaming revenue that is to be declared through the CBS, clubs with
gaming provisions retain a very sizeable 25% of gaming revenue
which can be used for club purposes and activities.

While the LGWGOG recognises the important community value of
local clubs, we contend that having such direct access to gaming
revenue already places clubs with gaming at a significant advantage
over their non-gaming counterparts. We therefore maintain that all
activities and purposes that benefit the club and its members, but
which cannot be clearly shown to extend to the wider community,
should be explicitly excluded from the CBS. The CBS must be
reserved for activities and purposes that directly benefit the local
community beyond the club and its members.

Accessibility

The term accessibility relates to how much effort is required by a person to seek
out an opportunity to gamble. Accessibility for a particular individual can be
influenced by a number of factors, including travel distance to a venue, travel
time, the availability of public transport, the desirability of a particular venue,
venue opening hours, etc.

At the macro level in Australia, there is evidence of a relationship between
accessibility and problem gambling. For example, in Western Australia, gaming
machines are located only in Burswood Casino and the prevalence of EGM
problem gambling is lower in WA than in those jurisdictions where gaming is more
widely available. Specifically, the PC explains that data on counselling services
indicate that the proportion of clients experiencing problems with gaming
machines is 22 per cent in Western Australia compared with at least 74 per cent
in other states. Notwithstanding, other observations tell a different story. For
example, in Victoria, the number of machines is a fraction of that in New South
Wales, without a commensurate effect on problem gambling prevalence rates.

Clearly, the link between accessibility and gambling behaviour is complex and
mediated by a number of factors. Increasingly, researchers working in this area
(including the PC) suggest that the accessibility/problem gambling relationship
declines as accessibility increases. A humber of studies are discussed below
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which illustrate the complexities surrounding this issue and the difficulties for
policy makers in formulating effective strategies.

149.1 EGM Density at the Municipal Scale in Victoria

EGMs per 1,000 adults (EGM Density) is used in Victoria as the primary indicator
of accessibility. This measure relates to the number of gaming machines in a
specific area relative to that area’s population. In Victoria, density of EGMs at the
municipal level is closely correlated with average loss per adult, which has
prompted a number of commentators to suggest a link between this measure of
accessibility and problem gaming.

However, it should be noted that analysis of the type is subject to possible
‘endogeneity’ bias. That is, the link between density and spending may (at least
partly) reflect the fact that clubs and hotels are more likely to invest in gaming
machines in suburban or local government areas where there is higher demand.
As the PC suggests, there is evidence that a number of socio-economic indicators
are associated with higher participation in gaming and it is known that municipal
populations have different mixes of these socio-economic characteristics which
would lead to greater gambling rates in some areas. Further to the above
Livingston (2006) explains that differences in expenditure rates across areas arise
due to variable integration of EGM gaming with the lifestyle preferences of
different segment of the population:

The EGM system has been integrated into the preferred lifestyle
venues of working and middle class Australians in metropolitan and
suburban areas, and in regional and rural towns. The segments of
the Australian population whose cultural tastes do not include
frequent or regular times spent in hotel or club venues are much less
likely to gamble on EGMs (Livingston 2006).

On the issue of causality, the PC also notes that there are two possible factors at

play:

— On the one hand, greater accessibility stimulates demand, with the result that
some gamblers are exposed to risks that were originally muted or not present.

— On the other hand, a population that already includes regular and problem
gamblers will be typified by higher expenditure levels, encouraging greater
supply of gaming machines in those areas. To the extent that this is the case,
reducing accessibility in that area may result in greater utilisation of existing
machines or shifts in the location of demand, without reducing harm.

It is probable that both effects are present in local areas, with the relative size of
the two competing effects likely to depend on the existing level of accessibility and
the nature of the host communities. The PC suggests that it is likely that the
second effect is dominant once accessibility rises above a certain threshold.
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The above considered, while it is likely that the accessibility of gaming
opportunities influences the level of gaming undertaken, how changes to
accessibility levels in a given area will affect gambling behaviour cannot be
inferred through analysis of aggregate data at the municipal level. A better guide
is provided by examining the outcome of exogenous (from outside the system)
change in EGM numbers resulting from a policy decision. Conveniently, policy
decisions made in Victoria and South Australia allow for this type of analysis. For
example, the South Australian Centre for Economic Studies (SACES, 2005b) has
assessed the impact of EGM caps in particular regions in Victoria. At the time of
the study, caps applied to five regions and led to the removal of over 400 gaming
machines from these regions. Interestingly, SACES found no evidence that the
regional caps had any influence on problem gamblers or problem gambling.
Specific results included:

— There was no support for the proposition that the imposition of the caps
caused a reduction in expenditure in the five capped regions.

— Interviews with counsellors indicated that there had been no change in the
number of problem gamblers attending counselling, on problem gambler
counselling rates or other forms of help-seeking behaviour.

— Industry representatives indicated that the regional caps policy had no effect
on regular or committed gamblers. One reason for this was that previously idle
machines were able to be utilised by gamblers (that is, utilisation rates
increased).

SACES suggest that the imposed reductions in machine numbers were
insufficient to create a material reduction in accessibility for players and produce
downward pressure on the rate of gambling or problem gambling.

Similar observations have been made in South Australia following removal of
2,168 machines from venues (approximately 14.5 per cent of the total available
prior to the removal). The results of an evaluation conducted by Delfabbro (2008)
show that the removal had very little impact on EGM expenditure. Specifically,
analysis of venue data showed that venues that had lost machines had no
obvious loss of revenue, although average net expenditure per machine
increased. This suggests that patrons spent approximately the same overall
amount of money, but on fewer machines. The principle explanation offered by
the evaluators was that EGMs in South Australian venues are not fully utilized,
and the removal was not sufficient to reduce people’s opportunity to gamble.

Consistent with these findings, a representative of TABCORP consulted as part of
this project indicated that even in highly productive venues, machine utilisation
rates rarely exceed 60% and are typically much lower. As a result, small changes
in machine numbers within existing venues would be unlikely to affect revenues
substantially.

Moreover, the PC notes that, even if a regional cap was 'binding’ (results in
demand exceeding supply) players may adjust their playing style or their time of
play to ensure that reduced machine numbers do not interfere with their ability to
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access a machine. Accordingly, the PC concludes that regional caps are a blunt
instrument for addressing gambling harms.

Distance to Venues

As described above, a number of Australian studies suggest that EGM densities
in many jurisdictions are likely to be sufficiently high so that the impact of modest
decreases within existing venues would have negligible impacts on gaming
expenditure.

Notwithstanding, it is has also been suggested that geographical proximity to
venues is associated with increased gaming expenditure and problem gambling
and therefore that increasing travel distances may influence gambling behaviour.
This position rests on the assumption that without immediate access to gambling
opportunities, the extra effort required to travel longer distances to gamble may
reduce habitual and impulsive gambling behaviour. On a similar vein, it has also
been suggested that if gaming venues are positioned where a person is more
likely to spend time (for instance, residential areas, shopping precincts or other
areas of community congregation), the individual will encounter gaming
opportunities more frequently and potentially make impulse decisions to gamble.

A small number of studies have been conducted that explore the link between
proximity and gambling behaviour. In general these support the view that people
who live closer to gaming venues will tend to gamble more. For example:

— McMillan et al. (2004) found that 57% of Victorians travel less than five
kilometres to gamble and that 32% travel less than 2.5 km. This result has
been used to suggest that people tend to be attracted to gambling venues
close to their place of residence and therefore that venues may induce people
from local areas to gamble. However, as Delfabbro (2008) notes, existing
travel behaviours are likely to tell us more about the existing distribution of
venues and their apparent similarity in the eyes of consumers than the
distance that people are prepared to travel to gamble.

— Marshall et. al. (2004) found that regular club patrons in Tuggeranong who live
within 3.5 kilometres of their preferred local club spend more on average than
those who live further away ($1,858 compared with $580). Although
interesting, the usefulness of this finding for policy makers is somewhat limited,
as 100% of urban metropolitan Melbourne (and urban Ballarat’s) population
live within 3.5km of a gaming venue. Additionally, the recorded higher
expenditure level of those living closer to venues is likely to be manageable
within the context of even a modest household income and the study did not
directly investigate the relationship between proximity and problem gaming.

— Inthe same study, Marshall et. al. (2004) demonstrated that the catchment
areas of different clubs vary markedly and that specific clubs tend to have
distinctive EGM patron profiles. Clubs with spatially extensive catchments (up
to 14km) were typically located close to large areas of community
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congregation whilst clubs with small catchment areas (up to 4 km) were
generally located some distance from large areas of community congregation,
often in suburbs with pockets of relative socio-disadvantage. Clubs which drew
their patrons from a more localised catchment tended to have patrons with
heavier gambling profiles than clubs with wider reach into the surrounding
area.

— Baker and Marshall (2005) constructed a space-time model of trips to EGM
gaming venues in the Richmond-Tweed area of NSW. On average, EGM
gamblers in the sample spent 40 minutes gambling per session and visited
once per fortnight - the average trip distance was 4.24km and the return trip
time was 0.5h. Average yearly expenditure was $2,441. The segment of the
gambler population known as the ‘involved gamblers’ (top 20 gamblers —
average expenditure of $16,653 p.a. on EGMs) spent 104 minutes gambling,
2.9 times per week and lived closer to their preferred venue (average of 2.05
km). In this study, the gambling behaviour of the ‘involved gamblers’ was
extreme, suggestive of a link between proximity and problem gambling.

— McDonnell Phillips (2006) undertook an analysis of gambler pre-commitment
behaviours and concluded that when limits are set closer in time to gambling
there is a greater tendency to exceed gambling spend limits.

On the basis of the research described above and other studies/opinion, the
Victorian Government has conducted an investigation into the benefits associated
with restructuring the spatial dimensions of the EGM supply network in Victoria,
such that there would be fewer, larger venues (destination venues). It has been
concluded that, in the context of the Victorian gaming supply structure, while
destination gaming could reduce accessibility to a degree, overall accessibility to
gaming opportunities would remain high. Moreover, it was recognised that various
other factors contribute to the development of gambling problems, other than
accessibility. As a result, it was concluded that even with a considerable reduction
in accessibility (reducing the number of venues by more than 80%), the effect of
such a reduction on the extent problem gambling would be limited. When
balanced against the impacts that extensive consolidation would have for local
communities in terms of loss of employment and club revenues, it was decided
that the destination gambling model would not be pursued.

The PC, in effect, takes a similar view to the Victorian Government when it states
that:

Had there been full knowledge at the time about the harmful effects

of substantially increasing accessibility to gaming machines in the

1990s, a different model of liberalisation — centred on destination,

rather than community-wide, gambling - may have been seen as

appropriate. However, reversing to any great extent the existing

‘open access’ policy of most jurisdictions would be costly and

difficult.
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Further to the above the PC states that other harm minimisation measures -
notably, an appropriately-designed precommitment scheme - are likely to be
more effective than restrictions on accessibility, and would eventually allow
some existing restrictions to be relaxed.
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15 Attachment 5 - Assessment Tool for evaluating net community benefit of
gaming applications

The table below sets out some of the key factors hat may be relevant in
establishing net community benefit. Decision makers will need to establish which
positive and negative factors listed below apply to the application and then weigh
up the relative merits versus concerns. The relevant factors will depend on the
location and scale of the proposal, what information is available, as well as
whether the proposed gaming machines are additional to the municipality, or
being relocated from elsewhere in the municipality. Other factors not listed here
may also be relevant.

Category

Issues to consider

Potential information

Positive impacts

Negative impacts

sources

Socio-
economic
profile

Socio-economic
indicators show above
Victorian average levels
of advantage and well-
being at a municipal
level and in the expected
patron catchment. Key
indicators will be:

— Scores above 50th
percentile on SEIFA
Index of
Disadvantage

— Higher than average
household incomes

— Lower than average
unemployment

— Lower than average
proportion of single
parent households

— Lower than average
levels of public
housing tenants

— Lower than average
levels of housing
stress

— Lower than average
levels of non-
English speakers

— Above average
scores for municipal
community

Socio-economic indicators
show above average
disadvantage and
vulnerability to problem
gambling at a municipal
level and in the expected
patron catchment. Key
indicators will be:

- Scores below 50"
percentile on SEIFA
Index of
Disadvantage

— Lower than average
household incomes

— Higher than average
unemployment

— Higher than average
proportion of single
parent households

— Higher than average
levels of public
housing tenants

— Higher than average
levels of housing
stress

— Higher than average
levels of non-English
speakers

— Below average
scores for municipal
community

ABS Census data
(www.abs.gov.au)
Community Profile and
Forecasts (Council
website)

ABS Census InfoMap on
Housing Stress

DVC Indicators of
Community Strength
Community Indicators
Victoria
(www.communityindicators
.net.au )

Jesuit Social Services,
Tony Vinson. Community
Adversity and Resilience
Report 2004

Council community
planning department
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Category Issues to consider Potential information
sources
Positive impacts Negative impacts
.indicators indicators.
Note: other indicators may be relevant to local area
Transport Location of venue will not Location of venue will Site inspection
and land use encourage convenience encourage convenience Council transport planning
gaming as: gaming as: department
— Venueis notin — Venue is located MSS
close proximity to or within or in close ABS Census data, SEIFA
integrated with high proximity to major and Community Profile (for
pedestrian pedestrian public housing)
generating activities generating activities
or key places of and key places of
community community
congregation. Eg congregation.
shops and — Venue is not easily
community centres accessible from
— Venue is not concentrations of
convenient to public housing and
concentrations of community service
public housing or hubs for
community service disadvantaged
hubs for persons
disadvantaged Location of venue makes
persons safe sustainable travel
Location of venue difficult.
allows for safe and Venue will cause
sustainable travel negative amenity
Venue will not cause impacts on neighbouring
amenity impacts on uses.
neighbouring uses.
Other Local residents have a Local residents do not Council Community
entertainment choice of entertainment have a choice of non- Development Department
and and recreation activities gambling entertainment Applicant
recreation as there are a range of options as there are
facilities other non-gambling limited or no other non-
entertainment, leisure gambling entertainment
and recreation options facilities available within
available at the same 1km of the venue at times
time the gaming the gaming machines will
machines will operate. be operating.
Other Visitors to the venue can The venue is primarily Applicant
facilities at choose a range of non- established for gambling
the venue gambling activities. Eg and has limited or no
live entertainment, other activities to choose
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Potential information

Positive impacts

Negative impacts

sources

restaurants, sport.

from.

Population
growth

Population growth is
projected which will
lower gaming machine
density in the area and
municipality.

Limited, stable or negative
population growth is
projected which will mean
higher gaming machine
densities.

DPCD Population
projections

Planning Scheme

Any relevant policy or
document (for example,
structure plans,
development plans and
growth strategies where
applicable).

Social impact

Provision of facilities,
services or activities
needed by the

community as a result of

the gaming revenue.

Negligible additional
need for local problem
gambling counselling
services.

There is community
support for the gaming
machines and facilities
proposed.

Facilities and activities
provided by the venue
are already readily
available in the local area
and there is no additional
demand.

Likely additional need for
problem gambling
counselling services.

Community survey about
the proposed venue
showing notable
community opposition.

Information from the
applicant about
contributions.

Council Community
Development Department
Local Gambler’s Help office
Any survey conducted by
Council or the applicant
about the proposal.

Economic There is evidence There is evidence of likely | VCGR Research and
impact available of economic negative economic Statistics
benefits from the impacts from the (www.vcgr.vic.gov.au)
establishment of the establishment of gaming Past Community Benefit
gaming machines such machines such as: Statements for clubs on the
as: — Redistribution of VCGR website
— Contributions to spending away from | ABS Census data
community services local business Applicant
or sponsorship of — Limited EGM
community activities expenditure will be
— Additional retained in the local
employment related community.
to the gaming
component of the
venue.
Scale and There are limited gaming There are already VCGR Research and
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Potential information

Positive impacts

Negative impacts

sources

density of opportunities in the accessible gaming Statistics
gaming municipality and local opportunities in the local (www.vcgr.vic.gov.au)
area as evidenced by area. Gaming Policy Framework
lower gaming densities
(number of EGMs per Gaming density figures in
1000 adults) than the both the municipality and
Victorian average. local area will be above
the Victorian average.
Additional gaming
machines will have a
negligible impact on the
overall and local
neighbourhood gaming
density.
Relocated If the EGMs have been If the EGMs have been As identified above
EGMs relocated from relocated from elsewhere

elsewhere in the
municipality and there
are comparative benefits
of the redistribution such
as:

— Removal of gaming
machines from a
disadvantaged
community

— Removal of gaming
machines from a
convenient location

— Removal of gaming
machines from an
area with a high
gaming machine
density (EGMs per
1000 adults)

— Increased financial
contributions to
community facilities
and activities.

in the municipality and
there are comparative
disadvantages this

redistribution such as:

— Relocation of gaming
machines to a more
disadvantaged
community

— Relocation of gaming
machines to a more
convenient location

— Relocation of gaming
machines to an area
with a higher
neighbourhood
gaming machine
density

— Reduced financial
contributions to
community facilities
and activities.
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16.1

16.2

Attachment 6 — Analysis of VCAT decisions and Panel reports
Planning Panels

To date five Planning Panels have considered planning scheme amendments to
introduce local planning policies for gaming machine applications: Maroondah
C60, Greater Bendigo C110, Greater Geelong C168, Yarra Ranges C77 and
Mitchell C50. There have been broadly similar findings emerging from these
reports which may be summarised as follows:

— With appropriate strategic work, there is a strong basis to justify the
introduction of a local planning policy to deal with gaming.

— Itis appropriate for the policy to seek to minimise convenience gaming in
designated areas, as distinct from encouraging a destination gaming model.

— In order to reconcile the policy tension between encouraging entertainment
facilities in activity centres on the one hand, and discouraging convenience
gaming on the other, edge of centre locations may be appropriate. However it
has been noted that in a regional setting where small townships and activity
centres are prevalent, it is appropriate that EGMs not be located at the edge of
a centre, but rather at a point not convenient to the centre.

— Itis appropriate for a policy to deal with the issue of gaming density and
distribution across the municipality.

— Any policy should focus on the achievement of net community benefit through
the provision of criteria about appropriate areas, sites and venues for EGMs

— There is not a basis for a planning policy to distinguish between clubs and
hotels.

— Mapping strip shopping centres is an appropriate way to identify prohibited
gaming areas.

— Similarly discouraged gaming areas can also be mapped and included as an
incorporated document

— The application of locational critiera requiring in excess of 400 metres between
EGM sites and shopping centres and other public facilities has been found to
be appropriate as a means of reducing convenience gaming.

— ltis reasonable to request a social and economic impact assessment as an
application requirement.

In all cases the panels have recommended adoption of proposed local planning

policies, albeit subject to changes.

VCAT and Supreme Court

Club Edgewater (2009)2
The Tribunal considered a combined planning permit and gaming licence
application to establish a new social club with 70 EGMs in a Neighbourhood

® Prizac Investments Pty Ltd & Ors v Maribyrnong CC & Ors
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Activity Centre (NAC) in the new Edgewater Estate, Maribyrnong. The application
involved relocating and removing EGMs from other locations in the municipality,
leading to an overall net reduction in machines in the City of Maribyrnong. Council
did not have a planning scheme policy about gaming.

Having decided that the site was not in a strip shopping centre, despite being in
close proximity to shopping facilities, VCAT turned its attention to whether it was
appropriate to locate a restricted place of assembly in the activity centre. They
considered that the centre could not strictly be defined as a NAC and the
hierarchy of centres did not limit non-retail uses. Furthermore gaming, as a
legitimate entertainment activity, should be generally accessible, not remote from
shops and houses.

The local area contained pockets of significant disadvantage, but given these
persons already had convenient access to EGMs at another venue this matter
was not decisive. Indeed the Tribunal considered that the proposal would have a
positive benefit in reducing EGMs in other disadvantaged areas.

The Tribunal considered that the net community benefit policy at Clause 11 of the
SPPF should be treated as a policy rather than a prohibition on the grant of a
permit in the absence of net community benefit. Ultimately Council’s refusal was
set aside and the VCGR'’s approval affirmed.

Langwarrin Hotel (2009)™2

The Langwarrin Hotel appealed against a decision by Frankston City Council to
not approve 16 additional EGMs on top of the Hotel's existing 44 EGMs. In this
case, Council had refused the planning application for gaming machines, but had
not objected to the VCGR application. The Tribunal overturned Council’s refusal.
The case is notable for VCAT making a number of interesting observations about
the role of a planning assessment versus the gaming licensing process. The
Tribunal stated that it was not its role to revisit the social/demographic implications
of the proposal that had been considered by the VCGR, but rather focus on the
locational aspects of the proposal. The same finding applied to the issue of
whether Frankston City as a whole should absorb more EGMs, as the VCGR had
also determined this matter in the positive.

Interestingly the Tribunal outlined that the net community benefit test under the
planning system sets a ‘higher bar’ than under the gaming legislation. Whereas
the VCGR only needs to find that a proposal will not cause net detriment, Clause
11 of the SPPF means that an applicant must demonstrate there is a net positive
benefit. This appears to contrast with the findings in the Edgewater decision
discussed above.

Council argued that the EGMs would better be located in the Frankston CAD,
however the Tribunal dismissed this argument on the basis that Langwarrin
residents also had a right to entertainment facilities and exhibited relatively low

19 Beretta's Langwarrin Pty Ltd v Frankston CC
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level of disadvantage. Critically, the decision stated: “it goes against Council that
there is no specific local gaming policy providing any spatial preference for which
part of the municipality new EGMs should be located.”

Finally, in relation to taking account of the results of community surveys, the
Tribunal considered that a planning review has the discretion to consider such
evidence if the circumstances require, but it is one of many planning issues and
factors.

Bells Hotel (20102

This review pertained to a decision by Port Phillip City Council to refuse an
application for 40 EGMs at the Bells Hotel in South Melbourne. Key contextual
issues included the proximity of Crown Casino and a public housing estate. In this
case the VCGR had already granted permission, despite some moderate
concerns about the vulnerable population nearby.

VCAT considered that its role was to focus on location, but that it was up to each
case to decide the appropriate locality within which to consider the impact of the
proposal. It noted that the impact on a particular local vulnerable group could be
decisive in relevant circumstances. However the Tribunal was not convinced that
there was appropriate evidence linking the characteristics of housing estate
residents with the profile of problem gamblers. Furthermore, the ability to access
the nearby casino was an issue. VCAT concluded that the introduction of EGMs
would not cause socio-economic problems of a scale that would justify refusal of
the application.

Williams Landing (2007)*

A proposal to construct a large hotel and reception centre with gaming facilities in
an industrial area which sat just outside a proposed Major Activity Centre (MAC)
at Williams Landing had been approved by Wyndham City Council. The decision
was appealed by the developers of the activity centre who were concerned that
the approval of an out-of-centre entertainment facility would undermine the future
activity centre. A key issue then was how to balance the preferred location of
entertainment facilities within activity centres with a desire to limit convenience
gaming.

VCAT considered the proposal a substantial entertainment facility with a regional
catchment that could be an important anchor for an activity centre. It was not
considered the proposal would result in net community benefit if located out-of-
centre. With regards to the convenience gaming issue the Tribunal observed that
large master planned activity centres can potentially separate incompatible uses,
however this is much more difficult when proposing gaming machines in existing
centres where there are not the same opportunities to create buffers.

1 Bells Hotel Pty Ltd v Port Phillip CC
12 Walker Corporation Pty Ltd v Wyndham CC
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Romsey Hotel (2007-9)£

This long running and prominent case involved an application for 30 EGMs at the
only hotel in Romsey, a town with no other gaming facilities. Steps in this process
involved:

— Refusal of the application by the VCGR;
— VCAT overturning the VCGR decision;

— Macedon Ranges Shire Council appealing the decision to the Supreme Court,
which determined that VCAT had erred in law in not considering community
opposition to the proposal,

— The matter returning to VCAT, which ultimately upheld the VCGR's original
refusal.

Whilst this case relates to decision making under the Gambling Regulation Act, it
still has some significance to the planning system given its commentary on
community wellbeing and the role of community opposition to a gaming proposal,
which were key issues of contention.

The Tribunal noted that community wellbeing is a regulatory concept with some
importance given that it is employed in legislation relation to gambling, public
health and the role of local government. Wellbeing was seen as a holistic concept
that involved physical, social, spiritual, economic and cultural aspects, including
democratic participation. It was suggested that communities will experience those
social impacts in different ways and some communities may place a high value on
the negative consequences of EGMs.

The Tribunal determined that there was evidence to suggest that the introduction
of gaming machines would cause significant unhappiness and discontent in a
substantial part of the Romsey community. This was illustrated through three
surveys which revealed significant opposition to the proposal, which the Tribunal
gave great weight to in considering the social character of the township. With the
Hotel located prominently in the small town, it was considered that the idea of
gaming machine at the Hotel represented a major challenge to the community. On
balance then it was deemed that the social impact of the proposal would be
strongly negative, even though Romsey is not especially disadvantaged.

Prohibited locations in strip shopping centres (2008)
A number of VCAT cases have considered whether a potential gaming venue is
located within a strip shopping centre, the implication being that gaming machines

¥ Romsey Hotel Pty Ltd v Victorian Commission for Gambling Regulation [2007]
Macedon Ranges Shire Council v Romsey Hotel Pty Ltd & Anor [2008]

Romsey Hotel Pty Ltd v Victorian Commission for Gambling Regulation & Anor [2009]
4 Shimmerbridge Pty Ltd v Bayside CC; M & S Whelan Investments Pty Ltd v Alpine SC
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will be prohibited if the venue is found to be located in a strip shopping centre.
Two such cases in 2008 involved the Beaumaris Hotel, Beaumaris and Star Hotel
in Bright. These involved VCAT examining the four tests for defining a strip
shopping centre under Clause 52.28-4, the most contentious of which involves
determining whether a significant proportion of buildings in the area are shops. In
both cases the hotel was located towards the edge of the shopping precinct and
zoned Business 1, with the Tribunal finding that the locations constituted a strip
shopping centre and thus gaming was prohibited.

Some key messages that can be taken from these cases are as follows:

The shopping centre should be considered as a whole.

A broad view of what constitutes a shop should be taken rather than the
planning scheme definition, as the aim of the clause is to reduce convenience.

A majority of premises does not need to be shops to constitute a significant
proportion.

The location of pedestrian traffic may be relevant but lower rates of activity in
some parts of the centre do not change the character of an area as a strip
shopping centre.
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Attachment 7 — Strip shopping centre audit

Clause 52.28-4 of the Victoria Planning Provisions defines strip shopping areas as
an area meeting all of the following requirements:

— Itis zoned for business use;

— It consists of at least two separate buildings on at least two separate and
adjoining lots;
— ltis an area in which a significant proportion of the buildings are shops;

— ltis an area in which a significant proportion of the lots abut a road accessible
to the public generally;

These tests have been applied in the following way in the audit of strip shopping
centres in Mansfield Shire.

The first test:
“Zoned for business use

includes all business zones.

The second test:
— Asitreads

The third test:
Normally this will entail consideration of the following factors:

1. Dividing the business-zoned area into a series of street blocks.

2. Analysing the uses and character within each block. If there is a clear change
of use/character midway through a block (eg from commercial to residential)
then this was taken as the end point of the shopping strip. If there was a mix
of alternate retail and non-retail uses, then point 3 below was considered.

3. Determining whether buildings used as shops constitute a notable
component of the uses in each block.

A number of VCAT cases have made it clear that a flexible approach should be
taken to defining what constitutes a shop. The VPP definition has been
considered overly narrow having regard to what an ordinary person would
consider to be the types of uses that make up a shopping centre, for example,
food and drink premises, banks and bulky goods outlets may all be part of a
shopping centre. For the purposes of this audit we have taken a such an
approach and included uses ordinarily associated with a shopping precinct.

In terms of determining what amounts to a “significant proportion” of buildings
used as shops, in addition to looking at the number of premises used as shops
versus those used for other purposes, the audit considered whether the block (or
part of a block) had a clear commercial character, or at least exhibited a mixed
use character whereby shops made up a notable part of the land use mix. As
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VCAT has noted, a significant proportion does not need to be a majority of
premises.

The fourth test:

— 'Road accessible to the public generally' is considered to apply irrespective of
ownership, or whether the road is primarily used for vehicular or pedestrian
access.

Strip Shopping Centre Audit

The audit examined business zone areas in Jamieson, Bonnie Doon and
Mansfield. It was not considered that the business areas in Jamieson and Bonnie
Doon met the tests for a strip shopping centre at the time they were analysed as
they did not comprise adjoining buildings used as shops. However as local retail
hubs they are not a preferred location for gaming activity and thus gaming should
be discouraged in these locations through policy.

It was considered that much of the commercial area in the centre of Mansfield
fronting High Street and parts of Highett Street and Chenery Street met the tests
of a strip shopping centre, as shown on the map located in the draft policy at
Section 8.4.
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